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their positions on the proposed term-limits amendment—
without intruding into the ballot itself or requiring candi-
dates to speak or act in specified ways as a condition of unim-
paired ballot access.  For example, the State could prepare
voter information guides in which candidates are afforded
the opportunity to explain their positions on the term-limits
amendment and address their opponents’ records on the
same subject.

Moreover, the ballot labels required by the Amendments
do not substantially promote voter education.  The labels are
misleading in important respects.  If, for example, a non-
incumbent candidate supports term limits generally but be-
lieves that the state-approved term-limits amendment is too
draconian and therefore declines to pledge to support that
amendment, the candidate will be labeled on the ballot as
having “DECLINED TO PLEDGE TO SUPPORT TERM
LIMITS”—with no opportunity to explain on the ballot that
he does, in fact, support term limits but in a different form.
Similarly, an incumbent who supports term limits (including
the proposed term-limits amendment) but who has found it
inadvisable for tactical considerations to press for a vote on
the amendment at a particular time will nonetheless be
labeled in the voting booth as having “DISREGARDED
VOTERS’ INSTRUCTION ON TERM LIMITS,” again
without any opportunity to explain the circumstances to the
voters.  Thus, even if the State might be able in another
context to justify ballot labels identifying candidates’ posi-
tions on particular issues, it has not demonstrated that these
labels promote the interest of voter education.

III. THE MISSOURI AMENDMENTS VIOLATE THE

SPEECH OR DEBATE CLAUSE

1. The Speech or Debate Clause provides that, “for any
Speech or Debate in either House, [the Senators and Repre-
sentatives] shall not be questioned in any other Place.”  U.S.
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Const. Art. I, § 6, Cl. 1.  The Clause was “designed to
preserve legislative independence.” United States v. Brew-
ster, 408 U.S. 501, 508 (1972);  see Eastland v. United States
Servicemen’s Fund, 421 U.S. 491, 502 (1975) (“The purpose
of the Clause is to insure that the legislative function the
Constitution allocates to Congress may be performed inde-
pendently.”); United States v. Helstoski, 442 U.S. 477, 491
(1979) (the purpose of the Clause “was to preserve the con-
stitutional structure of separate, coequal, and independent
branches of government”).

Although the Clause was born of concern specifically with
shielding legislators from vindictive criminal prosecutions
brought by the Executive Branch as punishment for legis-
lative criticism, Helstoski, 442 U.S. at 491-492, it has been
applied broadly to prevent federal legislators from being
subjected to scrutiny by governmental officials for their
legislative acts “in any other Place,” as the Clause states.15

Furthermore, the Clause shields Members “not only from
the consequences of litigation’s results but also from the
burden of defending themselves.”  Dombrowski v. Eastland,
387 U.S. 82, 85 (1967).  In addition, the Clause, although ex-
pressly reaching only “Speech or Debate,” has long been
interpreted to protect anything “generally done in a session

                                                            
15 The Clause thus protects federal legislators from being “[q]ues-

tioned” about their legislative activity by state officials as well as federal
officials.  Plainly, the imposition of criminal or civil liability against a
Member of Congress under state law for the Member’s legislative acts
could seriously impair that Member’s independence.  Thus, in Hutchinson
v. Proxmire, 443 U.S. 111 (1979), a state-law tort action brought in federal
court against a United States Senator, the Court nowhere suggested that
the Clause was not applicable merely because the case arose under state
law.  Cf. Doe v. McMillan, 412 U.S. 306 (1973) (Clause held applicable to
bar tort action brought against Members of House of Representatives
under District of Columbia law);  Kilbourn v. Thompson, 103 U.S. 168
(1881) (same).
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of the [Congress] by one of its members in relation to the
business before it.”  Kilbourn v. Thompson, 103 U.S. 168,
204 (1881).  Voting by Members is plainly covered by the
Clause, as is all action taken by Members at legislative com-
mittee hearings.  See Helstoski, 442 U.S. at 487-488;  Doe v.
McMillan, 412 U.S. 306, 311 (1973); Brewster, 408 U.S. at
509.  The Clause thus prohibits the introduction into evi-
dence of a Member’s vote in litigation pertaining to the
Member’s personal interest.  See Helstoski, 442 U.S. at 487-
488.

2. The Missouri Amendments contravene these princi-
ples.  Under the Amendments, a Missouri state official (and,
on judicial review, the Missouri Supreme Court) must ex-
amine the legislative acts of Members of Congress who are
running for reelection to determine whether they have
complied with the terms of the Amendments’ instruction to
undertake specific actions in Congress.  The outcome of that
examination leads to an official determination whether the
State will impose a burden on or grant a benefit to the
Member—namely, whether the Member will have a
pejorative label affixed to his name on the election ballot, or
whether his spot on the ballot will not be so burdened.  The
Clause prohibits the State from attaching legally significant
consequences to the legislative acts of Members of Congress
in this fashion.

The State’s determination requires the introduction of
evidence about the Member’s votes and other legislative acts
in Congress.  See Mo. Const. Art. VIII, § 19(2).  The Secre-
tary must ascertain whether the Member has taken or failed
to take a litany of specified legislative acts, including intro-
ducing, proposing, bringing to a vote, and seconding the
proposed term-limits amendment, voting in favor of that
amendment and against any other amendment that would
establish longer terms, and opposing any effort to table or
delay legislative consideration of the favored amendment.
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Id. Art. VIII, § 17(2).  Moreover, this examination of the
Member’s legislative record may be wide-ranging and
intrusive.  For example, the Secretary must affix the ballot
label if she determines that the Member has “fail[ed] to pro-
pose” the amendment for a vote in Congress (should the
amendment otherwise lack such a proponent) or has “fail[ed]
to reject any attempt to delay, table, or otherwise prevent a
vote by the full legislative body of the proposed” term-limits
amendment.  Id. Art. VIII, § 17(2)(c) and (e).  In making such
determinations, the Secretary could be required to consider,
not just votes recorded in the Congressional Record and
other information readily available to the public, but also
information submitted from interested groups concerning
communications between a Member and the leadership of
the Member’s chamber about legislative priorities.  See id.
Art. VIII, § 19(2) (providing that Secretary may consider
public comments in making her determinations).  If a mem-
ber of the public contended that a Senator had “fail[ed] to
reject any attempt to delay” a vote on the term-limits
amendment, the Senator could likely meet that contention
only by providing an explanation of his understanding of the
matters pending on the legislative calendar and his evalua-
tion of the relative priorities of those matters.  And because
the Secretary of State’s determination not to affix a ballot
label may be sustained on judicial review only if clear and
convincing evidence supports it, see id. Art. VIII, § 19(5),
the Member’s submission will likely have to be quite detailed
to be effective.

The Speech or Debate Clause does not permit state
officials to require federal legislators to justify their legisla-
tive actions in such a fashion.  The intrusive inquiry into a
legislator’s record mandated by the Amendments threatens
to undermine the independence of federal legislators by
effectively compelling them to present a detailed explanation
of their legislative actions and strategy to the satisfaction of
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a state official, at pain of official state disapproval in the form
of a pejorative ballot label if they fail to persuade state
officials (and judges) by clear and convincing evidence that
their legislative activity comports with the official state
policy favoring the term-limits amendment.  The inquiry also
threatens to distract Members of Congress from their
legislative activity by requiring them to spend time prepar-
ing their justifications for a state official proceeding.

3. Of course, nothing in the Speech or Debate Clause pre-
vents state officials (or members of the public) from calling
on Members of Congress to explain their actions with re-
spect to legislation, asking questions of Members about such
actions in debates, or criticizing a Member’s legislative
record.  The Clause does not insulate Members from political
accountability for their legislative actions.  In those situa-
tions, however, no official governmental benefit or burden
turns directly on the Member’s response. A Member may
choose whether and how to respond to the question or criti-
cism and retains the freedom to take the political conse-
quences of responding, not responding, or framing the re-
sponse in a particular way.  The Member’s accountability to
the voters is preserved, as is his independence from official
coercion and oversight.

It is quite a different matter to place in the hands of a
state official the power to determine how an incumbent can-
didate shall be treated on the ballot based on that Member’s
legislative record.  While a pejorative ballot label is not a
criminal punishment or civil penalty, it nevertheless is an of-
ficial action imposing a burden on the candidate.  There may
be close cases in which it is unclear that unpleasant conse-
quences visited upon an incumbent candidate by state offi-
cials because of that Member’s legislative record constitute
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impermissible “question[ing]” of the Member in violation of
the Speech or Debate Clause, but this is not one.16

IV. THE STATE’S HISTORICAL EXAMPLES OF IN-

STRUCTIONS TO LEGISLATORS AND BALLOT

NOTATIONS DO NOT SALVAGE THE MISSOURI

AMENDMENTS

The State maintains that instructions to legislators and
ballot notations have a historical pedigree that establishes
the constitutionality of the Missouri Amendments.  The
State maintains, for example (Pet. Br. 10-14), that the
colonial legislatures and, after independence, the States
issued instructions to their delegates to the Continental
Congress, the Confederation Congress, and the
Constitutional Convention.  The State also points out that
state legislatures occasionally issued instructions to
Senators elected by those legislatures before the adoption of
the Seventeenth Amendment.

None of those examples, however, involved ballot labels
imposed by the State or state-imposed conditions on a candi-
date’s access to the ballot for a popular election. None of
them, therefore, is helpful to analyze the Missouri Amend-
ments, under which a state official makes a formal
determination whether a candidate has spoken or acted on
an issue of public concern in a particular way, and then
determines how the State shall present that candidate to the
electorate.  Indeed, almost all the State’s examples involved
                                                            

16 It would seem clear, for example, that the Speech or Debate Clause
would prohibit a State from requiring Members of Congress who had
voted in a particular way to go through especially onerous steps to qualify
for the ballot, such as collecting an inordinately large number of signa-
tures or paying an exorbitant filing fee.  The Missouri Amendments may
differ from those examples in a matter of degree, but the Amendments are
similar to those examples in that a central purpose of the Amendments is
to make it more difficult for a Member of Congress to secure reelection if
that Member has voted or failed to vote in a particular way in Congress.
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situations where the instruction was issued to a delegate by
a body with complete control over the process of
determining whether and how that delegate should be
considered for reelection—for example, the States’ delegates
to the Confederation Congress, and Senators elected by
state legislatures before the Seventeenth Amendment. In
those situations, it is difficult to speak meaningfully of any
impairment of a right of ballot access, as there was no
popular election.

The electorate does, of course, have authority to reject
any candidate for Congress based on his articulated or
unarticulated position on term limits.  But unlike the election
of Senators before the Seventeenth Amendment, popular
election of Members of Congress depends on a ballot mecha-
nism.  And no example put forward by petitioner suggests
that the State could officially hobble a candidate in a popular
election campaign because of that candidate’s unwillingness
to abide by state instructions.17

The State also points out (Pet. Br. 15-17) that, before the
Seventeenth Amendment provided for popular election of
Senators, several States adopted by initiative provisions

                                                            
17 More generally, the State’s examples fail to demonstrate that the

Framers would have accepted instructions that were binding, in the sense
that a government official could impose any sanction of substantial conse-
quence for the failure of a legislator to follow, or a candidate to accept, a
state legislature’s instructions.  Indeed, with respect to candidates for
federal office, it is indisputable that the Constitution would forbid a State
from imposing at least some sanctions of that nature.  A State could not
exclude from the ballot any candidate for Congress who refused to accept
state instructions on any subject, for such a rule would impermissibly im-
pose qualifications for the federal office beyond those permitted by the
Qualifications Clauses of Article I.  See generally USTL, 514 U.S. at 798-
802, 829-831.  And the Speech or Debate Clause would plainly forbid a
State from imposing civil or criminal sanctions on a Member of Congress
based on that Member’s failure to follow state instructions.  See pp. 22-26,
supra.
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that informed voters on the ballot whether candidates for
state legislature had pledged to vote for United States
Senator in conformity with results of an unofficial poll that
indicated the popular choice for Senator.  In most of those
cases, however, the provisions were permissive; they merely
allowed candidates to declare to the voters on the ballot that
they had agreed (or had not agreed) to accept the voters’
expressed preference for Senator.  The State did not itself
assign a disapproving ballot label to candidates who had
declined to promise to act in accordance with that pre-
ference.  See 1 George H. Haynes, The Senate of the United
States: Its History and Practice 101-103 (1938).18  Thus,
those ballot laws did not condition a clean position on the
ballot on the candidate’s adoption of any particular position.

Nor does Ray v. Blair, 343 U.S. 214 (1952), support the
State’s position.  In that case, the Court upheld a state law
that allowed political parties to require that candidates for
the position of presidential elector in a party primary pledge,
if elected, to support the national party’s nominees for Pre-
sident and Vice President.  (The party would not certify a
candidate for a place on the primary ballot unless he made
such a pledge.)  The Court rejected the contention that the
law violated the Twelfth Amendment in that it constrained
electors’ discretion to vote for President according to their
own judgment.  The Court stressed, however, that the
purpose of the state law was to strengthen the political party
system, see id. at 221-222, 226 n.14, which the Court has long
recognized as a legitimate objective of state regulation over
                                                            

18 North Dakota’s law, which did require candidates for state legis-
lature to pledge to vote for United States Senator in accordance with the
expression of popular will at the party primary or general election, was
struck down under the state constitution on the ground that it added to
the qualifications for state legislator beyond those prescribed in the state
constitution.  See State ex rel. McCue v. Blaisdell, 118 N.W. 141, 144 (N.D.
1908).
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elections.19  Moreover, the law upheld in Ray was neutral as
to content and viewpoint; it did not require presidential elec-
tors to express support for any particular position or candi-
date as a condition of ballot access, but merely allowed par-
ties to require would-be electors to support whatever candi-
date the party nominated.20  Accordingly, petitioner has not
pointed to any historical evidence suggesting that a State
may place a pejorative label on the ballot next to the name of
a candidate who has failed to satsify a state official that he
has accepted or complied with state instructions on a
particular substantive issue.

                                                            
19 The law under review in Ray was similar to laws protecting political

parties against raiding, which the Court has upheld on several occasions.
See Burdick, 504 U.S. at 439; Rosario v. Rockefeller, 410 U.S. 752 (1973).

20 Petitioner and amici note (Pet. Br 21-22; Mo. Term Limits Br. 11-
14) that States frequently recognize the important role played by political
parties in our electoral system by indicating candidates’ party affiliation
on the ballot label.  The placement of a party label on the ballot, however,
is not a viewpoint-based regulation.  While voters may perceive that a
particular political party has a particular viewpoint, the placement of all
candidates’ partisan affiliations (if they have one) on the ballot does not
send any particular message to the electorate.  Thus, even-handed disclo-
sure of candidates’ partisan affiliation on the ballot presents no threat to
candidates’ and voters’ First Amendment rights.

It is conceivable, of course, that a State might abuse its policy of
placing candidates’ party affiliation on the ballot to suggest to the voters
that a candidate who is not affiliated with a major political party deserves
the voters’ disapproval.  The Court has never suggested, however, that
such a practice would be constitutional.  See p. 10 & note 4, supra (discus-
sing appellate decisions invalidating preferential ballot treatment for
incumbents); cf. Anderson v. Celebrezze, 460 U.S. at 793-794 (close scru-
tiny required for “[a] burden that falls unequally on new or small political
parties or on independent candidates” because “such restrictions threaten
to reduce diversity and competition in the marketplace of ideas”).
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CONCLUSION

The judgment of the court of appeals should be affirmed.
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